convening authority, pursuant to Article 57(e), has
postponed the service of a sentence to confinement.

Discussion

The convening authority’s decision to postpone service of a
court-martial sentence to confinement normally should be re-
flected in the action.

(iv) Periods during which the accused has es-
caped or is absent without authority, or is absent
under a parole which proper authority has later re-
voked, or is erroneously released from confinement
through misrepresentation or fraud on the part of the
prisoner, or is erroneously released from confine-
ment upon the prisoner’s petition for a writ of
habeas corpus under a court order which is later
reversed;, and

(v) Periods during which another sentence
by court-martial to confinement is being served.
When a prisoner serving a court-martial sentence to
confinement is later convicted by a court-martial of
another offense and sentenced to confinement, the
later sentence interrupts the running of the earlier
sentence. Any unremitted remaining portion of the
earlier sentence will be served after the later sen-
tence is fully executed.

(B) Nature of the confinement. The omission of
“hard labor” from any sentence of a court-martial
which has adjudged confinement shall not prohibit
the authority who orders the sentence executed from
requiring hard labor as part of the punishment.

(C) Place of confinement. The authority who
orders a sentence to confinement into execution shall
designate the place of confinement under regulations
prescribed by the Secretary concerned, unless other-
wise prescribed by the Secretary concerned. Under
such regulations as the Secretary concerned may
prescribe, a sentence to confinement adjudged by a
court-martial or other military tribunal, regardless
whether the sentence includes a punitive discharge
or dismissal and regardless whether the punitive dis-
charge or dismissal has been executed, may be or-
dered to be served in any place of confinement
under the control of any of the armed forces or in
any pena or correctional institution under the con-
trol of the United States or which the United States
may be allowed to use. Persons so confined in a
penal or correctional institution not under the control
of one of the armed forces are subject to the same
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discipline and treatment as persons confined or com-
mitted by the courts of the United States or of the
State, Territory, District of Columbia, or place in
which the ingtitution is situated. When the service of
a sentence to confinement has been deferred and the
deferment is later rescinded, the convening authority
shall designate the place of confinement in the initial
action on the sentence or in the order rescinding the
deferment. No member of the armed forces may be
placed in confinement in immediate association with
enemy prisoners or other foreign nationals not mem-
bers of the armed forces. The Secretary concerned
may prescribe regulations governing the place and
conditions of confinement.

Discussion

See R.C.M. 1101(c) concerning deferment of a sentence to
confinement.

(3) Confinement in lieu of fine. Confinement may
not be executed for falure to pay a fine if the
accused demonstrates that the accused has made
good faith efforts to pay but cannot because of in-
digency, unless the authority considering imposition
of confinement determines, after giving the accused
notice and opportunity to be heard, that there is no
other punishment adequate to meet the Govern-
ment’s interest in appropriate punishment.

(4) Restriction; hard labor without confinement.
When restriction and hard labor without confinement
are included in the same sentence, they shall, unless
one is suspended, be executed concurrently.

(5) More than one sentence. If at the time forfei-
tures may be ordered executed, the accused is al-
ready serving a sentence to forfeitures by another
court-martial, the authority taking action may order
that the later forfeitures will be executed when the
earlier sentence to forfeitures is completed.

Rule 1114. Promulgating orders
(& In general.

(1) Scope of rule. Unless otherwise prescribed by
the Secretary concerned, orders promulgating the re-
sult of trial and the actions of the convening or
higher authorities on the record shall be prepared,
issued, and distributed as prescribed in this rule.

(2) Purpose. A promulgating order publishes the
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result of the court-martial and the convening authori-
ty’s action and any later action taken on the case.

(3) Summary courts-martial. An order promulgat-
ing the result of a trial by summary court-martial
need not be issued.

Discussion
See R.C.M. 1306(b)(2) concerning summary courts-martial.

(b) By whom issued.

(1) Initial orders. The order promulgating the re-
sult of trial and the initia action of the convening
authority shall be issued by the convening authority.

(2) Ordersissued after the initial action. Any ac-
tion taken on the case subsequent to the initial action
shall be promulgated in supplementary orders. The
subsequent action and the supplementary order may
be the same document if signed personally by the
appropriate convening or higher authority.

(A) When the President or the Secretary con-
cerned has taken final action. General court-martial
orders publishing the final result in cases in which
the President or the Secretary concerned has taken
fina action shall be promulgated as prescribed by
regulations of the Secretary concerned.

(B) Other cases. In cases other than those in
subsection (b)(2)(A) of this rule, the final action
may be promulgated by an appropriate convening
authority.

(c) Contents.

(1) In general. The order promulgating the initial
action shall set forth: the type of court-martial and
the command by which it was convened; the charges
and specifications, or a summary thereof, on which
the accused was arraigned; the accused’s pleas; the
findings or other disposition of each charge and
specification; the sentence, if any; and the action of
the convening authority, or a summary thereof. Sup-
plementary orders shal recite, verbatim, the action
or order of the appropriate authority, or a summary
thereof.
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(2) Dates. A promulgating order shall bear the
date of the initial action, if any, of the convening
authority. An order promulgating an acquittal, a
court-martial terminated before findings, a court-
martia resulting in a finding of not guilty only by
reason of lack of mental responsibility of all charges
and specifications, or action on the findings or sen-
tence taken after the initial action of the convening
authority shall bear the date of its publication. A
promulgating order shall state the date the sentence
was adjudged, the date on which the acquittal was
announced, or the date on which the proceedings
were otherwise terminated.

Discussion

See Appendix 17 for sample forms for promulgating orders.

(3) Order promulgated regardiess of the result of
trial or nature of the action. An order promulgating
the result of trial by general or special court-martial
shall be issued regardless of the result and regardliess
of the action of the convening or higher authorities.

(d) Orders containing classified information. When
an order contains information which must be classi-
fied, only the order retained in the unit files and
those copies which accompany the record of tria
shall be complete and contain the classified informa-
tion. The order shal be assigned the appropriate
security classification. Asterisks shall be substituted
for the classified information in the other copies of
the order.

(e) Authentication. The promulgating order shall be
authenticated by the signature of the convening or
other competent authority acting on the case, or a
person acting under the direction of such authority.
A promulgating order prepared in compliance with
this rule shall be presumed authentic.

(f) Distribution. Promulgating orders shall be dis-
tributed as provided in regulations of the Secretary
concerned.



CHAPTER XII. APPEALS AND REVIEW

Rule 1201. Action by the Judge Advocate
General

(a) Cases required to be referred to a Court of
Criminal Appeals. The Judge Advocate General
shall refer to a Court of Criminal Appeals the record
in each trial by court-martial:

(1) In which the sentence, as approved, extends to
death; or
(2) In which—

(A) The sentence, as approved, extends to dis-
missal of a commissioned officer, cadet, or midship-
man, dishonorable or bad-conduct discharge, or
confinement for 1 year or longer; and

(B) The accused has not waived or withdrawn
appellate review.

Discussion

See R.C.M. 1110 concerning waiver or withdrawal of appel-
late review.

See also subsection (b)(1) of this rule concerning cases
reviewed by the Judge Advocate Genera which may be referred
to a Court of Criminal Appedls.

See R.C.M. 1203 concerning review by the Court of Crimi-
nal Appeas and the powers and responsibilities of the Judge
Advocate General after such review. See R.C.M. 1202 concerning
appellate counsel.

(b) Cases reviewed by the Judge Advocate General.

(1) Mandatory examination of certain general
courts-martial. Except when the accused has waived
the right to appellate review or withdrawn such re-
view, the record of trial by a general court-martial in
which there has been a finding of guilty and a sen-
tence, the appellate review of which is not provided
for in subsection (a) of this rule, shall be examined
in the office of the Judge Advocate General. If any
part of the findings or sentence is found unsupported
in law, or if reassessment of the sentence is appro-
priate, the Judge Advocate General may modify or
set aside the findings or sentence or both. If the
Judge Advocate General so directs, the record shall
be reviewed by a Court of Criminal Appeals in ac-
cordance with R.C.M. 1203. If the case is forwarded
to a Court of Criminal Appeals, the accused shall be
informed and shall have the rights under R.C.M.
1202(b)(2).

Discussion

A case forwarded to a Court of Criminal Appeals under this
subsection is subject to review by the Court of Appeals for the
Armed Forces upon petition by the accused under Article 67(a)(3)
or when certified by the Judge Advocate General under Article
67(a)(2).

(2) Mandatory review of cases forwarded under
RC.M. 1112(g)(1). The Judge Advocate General
shall review each case forwarded under R.C.M.
1112(g)(1). On such review, the Judge Advocate
General may vacate or modify, in whole or part, the
findings or sentence, or both, of a court-martial on
the ground of newly discovered evidence, fraud on
the court-martial, lack of jurisdiction over the ac-
cused or the offense, error prejudicial to the substan-
tial rights of the accused, or the appropriateness of
the sentence.

(3) Review by the Judge Advocate General after
final review.

(A) In general. Notwithstanding R.C.M. 1209,
the Judge Advocate General may,sua sponte or upon
application of the accused or a person with authority
to act for the accused, vacate or modify, in whole or
in part, the findings, sentence, or both of a court-
martial which has been finally reviewed, but has not
been reviewed either by a Court of Criminal Ap-
peals or by the Judge Advocate General under sub-
section (b)(1) of this rule, on the ground of newly
discovered evidence, fraud on the court-martial, lack
of jurisdiction over the accused or the offense, error
prejudicial to the substantial rights of the accused, or
the appropriateness of the sentence.

Discussion

See R.C.M. 1210 concerning petition for new trial. Review
of a case by a Judge Advocate General under this subsection is
not part of appellate review within the meaning of Article 76 or
R.C.M. 1209.

Review of a finding of not guilty only by reason of lack of
mental responsibility under this rule may not extend to the deter-
mination of lack of mental responsibility. Thus, modification of a
finding of not guilty only by reason of lack of mental responsibil-
ity under this rule is limited to changing the finding to not guilty
or not guilty only by reason of lack of mental responsibility of a
lesser included offense.
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